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This application is abandoned in view of: 

1. S Applicant's failure to timely file a proper reply to the Office letter mailed on 14 July 2004 . 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated ' ), which is after the expiration of the 

period for reply (including a total extension of time of month(s)) which expired on . 

(b) □ A proposed reply was received on , but it does not constitute a proper reply under 37 CFR 1.1 13 (a) to the final rejection. 

(A proper reply under 37 CFR 1.113 to a final rejection consists only of: (1) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) in compliance with 37 CFR 1114). 

(c) S A reply was received on 15 October 2004 but it does not constitute a proper reply, or a bona fide attempt at a proper reply, to 

the non-final rejection. See 37 CFR 1.85(a) and 1111. (See explanation in box 7 below). 

(d) □ No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 

from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing or Transmission dated 

). which is after the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85). 

(b) □ The submitted fee of $ Is insufficient. A balance of $ is due. 

The issue fee required by 37 CFR 118 is $ . The publication fee, if required by 37 CFR 1.18(d), is$ . 

(c) □ The issue fee and publication fee, if applicable, has not been received. 

3. n Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the Notice of 

Allowability (PTO-37). 

(a) □ Proposed corrected drawings were received on (with a Certificate of Mailing or Transmission dated ), which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 

4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 

1.34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 

7. S The reason(s) below: 

see attached 


Robert J Canfield 
Primary Examiner 
Art Unit: 3635 

Petitions to revive under 37 CFR 1 .137(a) or (b), or requests to withdrav*/ the holding of abandonment under 37 CFR 1181 should be promptly filed to 
minimize any negative effects on patent term. 
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Applicant states that July 14. 2004 Office action should not have been final. 
Applicant contends that while the "final" box was checked on the PTO-326 form none 
the usual wording appeared at the end of the Office action. Applicant, further contends 
he spoke with Examiner Steven Varner and Supervisory Patent Examiner who indicated 
that the Office should not have been final and that an interview summary was going to 
issued stating such. 

Since the Office action mailed July 14, 2004 had the "final" box checked on the 
PTO-326 form the action is considered to be a final rejection. Any challenge to the 
prematureness of the finality of the Office action should have been made in writing in 
applicant's response. It is noted that the amendment received October 15, 2004 in 
response to the July 14, 2004 Final rejection fails to challenge the finality of the 
rejection. 

37 CFR § 1.2 recites all business with the Patent and Trademark Office should 
be transacted in writing. The action of the Patent and Tradennark Office will be 
based exclusively on the written record in the Office . No attention will be paid to any 
alleged oral promise, stipulation, or understanding in relation to which there is 
disagreement or doubt. 

MPEP 706.07(c) recites: any question as to prematureness of a final rejection 
should be raised, if at all, while the application is still pending. before the primary 
examiner. This is purely a question of practice, wholly distinct from the tenability of the 
rejection. It mav therefore not be advanced as a ground for appeal , or made the basis of 
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complaint before the Board of Patent Appeals and Interferences. It is reviewable by 
petition under 37 CFR 1.181. See MPEP § 1002.02(c). 

MPEP 706.07(d) states: if, on request by applicant for reconsideration, the 
primary examiner finds the final rejection to have been premature, he or she should 
withdraw the finality of the rejection. The finality of the Office action must be withdrawn 
while the application is still pending. The examiner cannot vacate the final rejection 
once the application is abandoned . 

There is nothing in the written record which indicates that the Office action mailed 
July 17, 2004 was anything other than a Final rejection, whether proper or not. As the 
six-month statutory response period has expired this application is abandoned. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robert J. Canfield whose telephone number is 571-272- 
6440. The examiner can normally be reached on M-Th. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carl Friedman can be reached on 571-272-6842. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application nnay be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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Primary Examiner 
Art Unit 3635 _ 
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